
COMMONWEALTH OF KENTUCKY 

BEFORE THE UTILITY REGULATORY COMMISSION 

* * * * * * *  
I n  t h e  M a t t e r  of:  

N O T I C E  OF CONTINENTAL TELEPHONE ) 
COMPANY OF KENTUCKY O F  AN ADJUST-) 
MENT I N  ITS  INTRASTATE RATES AND ) CASE NO. 7790 
CHARGES 1 

ORDER DENYING REHEARING 

On September 26, 1980, t h e  Commission i s s u e d  i t s  order 

i n  t h e  above-capt ioned  case g r a n t i n g  C o n t i n e n t a l  Telephone 

Company $2,178,921 i n  a d d i t i o n a l  a n n u a l  revenues .  On October 

15, 1980, C o n t i n e n t a l  f i l e d  a p e t i t i o n  f o r  r e h e a r i n g  of s a i d  

order a l l e g i n g :  (1) t h a t  t h e  Commission imprope r ly  r e f e r r e d  

t o  a c o n c u r r e n t  p roceed ing  i n  which t h e  rates of South  C e n t r a l  

B e l l  Telephone Company w e r e  b e i n g  a d j u s t e d :  and ( 2 )  t h a t  t h e  

rate of r e t u r n  on e q u i t y  g r a n t e d  C o n t i n e n t a l  w a s  c o n t r a r y  t o  

t n e  ev idence .  

I n  s u p p o r t  of i t s  p o s i t i o n  on t h e  former p o i n t ,  Cont in-  

e n t a l  argues t h a t  "NO p a r t y  to t h i s  p roceed ing  r e q u e s t e d  t h a t  

t h e  Commission t a k e  j u d i c i a l  n o t i c e  of t h e  order i n  Case N o .  

7 7 4 4  * * *, and it i s  therefore n o t  a p r o p e r  subject f o r  j u -  

d u c i a l  n o t i c e . "  ( P e t i t i o n  f o r  Rehear ing ,  p. 1). T h i s  state- 

ment by C o n t i n e n t a l  reflects a lack of u n d e r s t a n d i n g  of t h e  

l a w  a p p l i c a b l e  t o  t h e  adminis t ra t ive p r o c e s s ,  and a review of 

t h e  relevant case law is  c l e a r l y  i n  o r d e r .  

O v e r  a c e n t r u y  ago ,  t h e  Supreme Cour t  of t h e  Un i t ed  

States established t h e  u n c h a l l e n g e a b l e  p r i n c i p l e  t h a t :  

"Courts w i l l  t a k e  n o t i c e  of whatever  is g e n e r a l l y  known w i t h -  

i n  t h e  l i m i t s  of t h e i r  j u r i s d i c t i o n . " l /  

a s s e r t i o n  t h a t  such power of j u d i c i a l  n o t i c e  canno t  be invoked 

unless a party t o  t h e  p roceed ing  a c t u a l l y  r e q u e s t s  it, t h e  

c o u r t s  have been equally empha t i c  i n  t h e i r  r e j e c t i o n  of such  

As t o  C o n t i n e n t a l ' s  

- 1/ Brown v. Piper, 9 1  U . S .  37, 23 L ed. 200, 202 (1 8 7 5 ) .  



an argument as shown by t h i s  l anguage  i n  Power Curbers? Inc .  

v. E. D. E t n y r e  and C o . ,  2 9 8  F 2 d  4 8 4 ,  4 9 8  ( 4 t h  C i r .  1 9 6 2 ) :  

J u c i c i a l  n o t i c e  may be t a k e n  w i t h o u t  
r e q u e s t  a party o f s u c h a c t s  as - 
are so g e n e r a l l y  known or  of such 
common n o t o r i e t y  w i t h i n  t h e  terri- 
t o r i a l  j u r i s d i c t i o n  of t h e  court 
t h a t  t h e y  canno t  r e a s o n a b l y  be t h e  
subject of d i s p u t e .  (Emphasis s u p p l i e d )  

F i n a l l y ,  t h e s e  p r i n c i p l e s  of j u d i c i a l  n o t i c e  as devel- 

oped and applied by o u r  c o u r t s  are l i k e w i s e  a p p l i c a b l e  t o  ad- 

m i n i s t r a t i v e  a g e n c i e s :  

J u s t  as c o u r t s  take j u d i c i a l  n o t i c e  of 
c e r t a i n  matters before them,  adminis-  
t r a t ive  a g e n c i e s  m y take j u d i c i a l  or 
" o f f i c i a l "  no t i ce . ,  9/ 

It is thus clear t h a t  t h e  fac t  t h a t  no  p a r t y  a c t u a l l y  reques-  

t ed  the Commission t o  take judicial notice of the c o n c u r r e n t  

B e l l  case is immaterial. 

As t o  t h e  s u b s t a n c e  of C o n t i n e n t a l ' s  o b j e c t i o n  t o  

r e f e r e n c e  to t h e  B e l l  p roceed ing ,  the Commission FINDS t h a t  

C o n t i n e n t a l  Te lephone  Company h a s  f a i l e d  to p r e s e n t  any  facts 

or arguments  t h a t  w e r e  n o t  (or  c o u l d  n o t  have been)  made at 

t h e  time of t h e  o r i g i n a l  h e a r i n g s  i n  t h i s  matter. 

As t o  C o n t i n e n t a l ' s  asser t ion  that the rate of r e t u r n  

granted on common e q u i t y  was too l o w ,  t h e  Commission reiter- 

ates its f i n d i n g  t h a t  a 12.75% r e t u r n  on e q u i t y  w a s  w i t h i n  

t h e  zone of r e a s o n a b l e n e s s  for a company of this s i z e  and 

degree of r i s k . 9  Moreover, t h e  fact  t h a t  t h e  Commission's 

f i n d i n g  on t h i s  p o i n t  is a t  odds w i t h  t h e  t e s t imony  of t h e  

company's w i t n e s s e s ,  i s  immaterial.- 4 /  

Based upon t h e s e  f i n d i n g s ,  and  being advised, the Com- 

mission orders t h a t  t h e  p e t i t i o n  f o r  r e h e a r i n g  be, and it 

hereby is ,  DENIED. 

- 2/ 2 Am Jur 2d Admin. Law S385 ( 1 9 6 2 ) .  

3/ FPC v. N a t u r a l  Gas Pipeline Company, 315 U.S. 574, 

4 /  C i t i z e n s  Telephone Company v. PSC, 247 SW 2 d  510, 

5 8 5  ( 1 9 4 2 ) .  

5 1 4  ( 1 9 5 2 ) .  



Done at Frankfort ,  Kentucky, t h i s  5th day of 

November, 1980. 

UTIWTY REGULATORY COMMISSION 

ATTEST : 

Secretary 


